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ORDER

Before LUCERO, PHILLIPS, and MCHUGH, Circuit Judges.
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Pro se plaintiff Lavern Berryhill appeals the district court’s dismissals of two of

his civil rights cases. The notices of appeal were filed substantially out of time, however.

Consequently, we have concluded that this court lacks jurisdiction to consider these

appeals.
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Taking an appeal within the prescribed time is required to convey jurisdiction to
this court. Bowles v. Russell, 551 U.S. 205, 209 (2007). A defect in subject matter
jurisdiction cannot be waived. Grosvenor v. Qwest Corp., 733 F.3d 990, 994 n.1 (10th
Cir. 2013). Although Mr. Berryhill is proceeding pro se, he must comply with the same
procedural requirements as all other litigants. Kay v. Bemis, 500 F.3d 1214, 1218 (10th
Cir. 2007).

In a civil case in which the United States or its agent is a party, a party has 60 days
from entry of the order being appealed to file a notice of appeal. 28 U.S.C. § 2107(b);
Fed. R. App. P. 4(a)(1)(B). In Case No. 14-6139, the district court’s dismissal order and
separate Rule 58 order were entered on June 17, 2013. Mr. Berryhill filed a Motion for
Rehearing, which tolled the time to appeal. Fed. R. App. P. 4(a)(4). The district court
denied the Motion for Rehearing by order entered on July 23, 2013. To be timely, the
notice of appeal had to be filed by September 23, 2013. Id. 26(c)(1)(C) (calculating time
when deadline falls on weekend). The notice of appeal was not filed until June 30, 2014.

In Case No. 14-6140, the district court’s order dismissing the case was entered on
May 12, 2012. No separate judgment was entered, which extended the time to appeal.
Id. 4(a)(7). A timely notice of appeal was due by December 11, 2012. The notice of
appeal was filed on June 30, 2014.

The notices of appeal filed in these two cases were filed well after the filing
deadlines expired. Accordingly, we lack jurisdiction to consider the appeals. Jenkins v.
Burtzloff, 69 F.2d 460, 464 (10th Cir. 1995) (“The time limit has run and we are without

jurisdiction under the facts of this case.”).
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APPEALS DISMISSED. In light of our sua sponte dismissal of Case No.

14-6139, the Federal Defendants’ Motion to Dismiss is denied as moot.

Entered for the Court
ELISABETH A. SHUMAKER, Clerk

by: Lara Smith
Counsel to the Clerk
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